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Executive Summary

We welcome the opportunity to respond to this consultation as we share concerns that the
currentsuite of livingaccommodation rules are very complex and burdensome.

In general we think the rules could be made more advantageousto more low paid workers,
howeverthisresponseiswritten with a particulargroup of people in mind —care and
supportemployers. Care and support employers are those that have taken on a personal
assistant (carer) to helpthem live independently and thus become responsible for complying
with administrative requirements associated with being an employer, including navigating
the livingaccommodationrules.

We know that care and support employers sometimes provide accommodation to their
employees, forexample when they like to have someone close by, round the clock.
Sometimesthisis board andlodging —i.e.the employeeis provided with meals and
somewhere to sleep. From April 2016, thisis non-taxable. However, sometimes this isan
independent living space, perhaps aseparate house inthe vicinityora self-contained granny
annexinthe garden. This constitutes ‘livingaccommodation’ and, based on our
understanding of HM Revenue &Customs’ (HMRC) current approach, taxable.

‘Livingaccommodation’ is one of the most complex benefits when it comes to calculating the
tax and National Insurance contributions (NIC) position of employees. Despite this, and the
fact we run a tax and NIC ‘help’ facility for care and support employers, we see few queries
around livingaccommodation. This could perhaps be put down to the fact that care and
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supportemployers are (incorrectly) understanding that any living accommodation (and
extras) they provide is exempt from tax and NIC.

Thisis worrying, although not entirely surprising, based on the guidance in GOV.UK whichin
no way indicates thatthe ‘job-related’ exemptions are so tightly drawn and, indeed,
incorrectly states thatif livingaccommodation is exempt then so are any associated costs
such as heatingand lighting. Of course, employers can find the correct technical information
they need onthese importanttopicsin HMRC’s Manuals. But that material is not written for
the non-expertreaderandistherefore hard tofollow.

One of the reasons behind this call for evidence is that the Government wishes to ascertain
how well understood the rules are. We think the answeris ‘not well’ among this
constituency of taxpayers. At the very least we hope that this situation willimprove as an
outcome of this consultation. [t seems to us however, thatanother way forward is to take
livingaccommodation and any associated costs provided for carers by their (care and
support) employers out of charge entirely. Thereisaprincipled case for doing this (which
dovetails with other policy aims) and we therefore take the opportunity to put this
recommendation forward.

Whowe are

The Low Incomes Tax Reform Group (LITRG) is an initiative of the Chartered Institute of
Taxation (CIOT) to give a voice to the unrepresented. Since 1998 LITRG has been workingto
improve the policy and processes of the tax, tax credits and associated welfare systems for
the benefit of those onlow incomes. Everythingwe doisaimed atimproving the tax and
benefits experience of low income workers, pensioners, migrants, students, disabled people
and carers.

LITRG works extensively with HMRC and other government departments, commenting on
proposalsand putting forward our own ideas forimproving the system. Too often the tax
and related welfare laws and administrative systems are not designed with the low-income
userin mind and this often makeslife difficult for those we try to help.

The CIOT is a charity and the leading professional body in the United Kingdom concerned
solely with taxation. The CIOT’s primary purpose is to promote education and study of the
administration and practice of taxation. One of the key aimsis to achieve abetter, more
efficient, tax systemforall affected by it —taxpayers, advisers and the authorities.

Our approach

In our response we have notaddressed each of the individual questions as many cover
topics outside of our field of knowledge. We feel we can make the best contribution by
providing some broad comments, asarepresentativebody of low paid workers and care and
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supportemployers, which we feelare relevant to this call for evidence and which we hope
willinform the government’s picture of employer provided accommodation.

For the purpose of this exercise, the ‘evidence’ discussed has come to us in the course of our
work, for example from researching our reports, such as ‘Independent living, direct
paymentsand the tax system’!and from queries submitted to us via our website, Disability
Tax Guide,? which provides help and support for those taking on a personal assistant.

General comments
LITRG agrees thataccommodation benefits are worthy of review.

In general, the value of an ‘expensive property hasremained at £75,000 for some time, and
the calculationsinvolved are very complexforanyone but atrained tax adviserto work out.
Notonly are the calculations obscure, but the figure thatappears on the P11d often cannot
be rationalised back to the accommodation that has been provided. There is certainly a case
for a change to the current rules on employer provided livingaccommodation based on
simplification alone.

Justas simplificationis akey principle of awell-designed tax system sois fairness and we do
not think the currentrules onlivingaccommodation are fair — particularly in terms of the
application of the exemptions to low paid workers.

Where the exemptions do ostensibly apply, they do not work well or consistently, resulting
inissues like different outcomes for workers doing similarjobs —as the fruit pickerand
stable staff illustrationsin the call for evidence show. However, perhaps more concerningis
the lack of exemption coverageforlow paid employees perse. We do not understand why,
for example, employeesin the hospitality sector, where some of the lowest paid jobs can be
found, are not exempt —but some of theirmanagers are.

To expand onthis point:a quick look on any recruitment website orjob posting board will
demonstrate that many ‘front-line’ hotel, barand restaurant staff roles are ‘live-in’.3 This is
generally due to shift work, including early starts or very late finishes; orlocation —a remote
location may mean a lack of publictransport, acity location may mean workers simply
cannot afford to live locally. Whatever the case, typically, it would be impossible forthe
employeetodothe job without some form of subsidised accommodation fromthe
employer. Yet unless the accommodationis board and lodgingandis providedtoan

1 http://www.litrg.org.uk/latest-news /reports/080130-independent-living-direct-payments-and-tax-
system

2 www.disabilitytaxguide.org.uk

3 Indeed, we understand that there are 20,000-30,000 employees provided with some form of
accommodationinthe hospitality sector.
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employeewhoisinlowerpaid employment (lessthan £8,500), it will probablyincura
benefitinkind tax charge of some kind.?!

In a nutshell, there are many good arguments as to why thisis wrong — not least that the
accommodation providedis often of such alow standard (basic, noisy, shared, etc.) —that it
can hardly be perceived as a ‘benefit’ to the worker.? The current suite of rules also causes
problemsforotherlow paid employees, such as care workers —not to mention some of their
employers—and we go on to discuss this furtherin the nextsection.

Care and support employers

The UK isexperiencinganincreasing demand for care services. Moreover, itis quite common
for people who need care to live in theirown home now, ratherthan residential care homes.

At the same time, we are seeingthe rise of ‘direct payments’ and NHS personal health
budgets.? Direct payments are cash payments made directly to the bank account of
vulnerable people as an alternative to havinglocal authorities and/orthe NHS arrange
servicesontheirbehalf. Theirpurpose isto give the recipients more choice and control over
the servicestheyreceive. If the moneyis usedto pay a personal assistant or carer to help
with daily tasks and assistin their physical personalneeds, etc. the user becomesacare and
supportemployerandistherefore obliged to deal with Pay As You Earn (PAYE) and NIC as
well as undertake the otherobligations of an employer,* all of which can present many
difficultiesforthem.

We know through researchingourreport® ‘Independent living, direct payments and the tax
system’ that such employers sometimes use their direct payments to take on ‘live-in’ carers.
However, as this recent contributor (see 5.4 below) to our website Disability Tax Guide
(whichaimsto help people who are taking on a personal assistant) demonstrates, thisis not
always ona board and lodging basis —i.e. meals and somewhere to sleep. Sometimesitisan

1 The distinction between lower paid employees will disappear from April 2016 meaning potentially

even more employees will be taxed on their accommodation.

2 Some interesting accommodation experiences can be read about here (see ‘Chef Hermes’ blog):

https://www.thecaterer.com/articles/351770/the-attractions-of-staff-accommodation

3 Local authorities arenow obliged to offer direct payments to all in need of care.Certain patients in
England have a rightto an NHS personal health budget, which cancome inthe form of a direct
payment: http://www.nhs.uk/choiceintheNHS/Yourchoices/personal-health-budgets/Pages/about-

personal-health-budgets.aspx

4 For example, complying with employment lawand National Minimum Wage law, auto-enrolment

and checking that the person that employ has a rightto work inthe UK.

5 One of the ways that LITRG try to make a difference for those on low incomes is by researching
particulartaxandrelated areas that may be giving cause for concern and writingreports
recommending change: http://www.litrg.org.uk/reports/index.html
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independentliving space —a separate house orself-contained granny annexin the garden
for example, meaningabit more independence and privacy forthe employer, butalso peace
of mind that the carer is still within easy reach should something unforeseen occur.

‘Hi, | wonderif you can help. We have employed a live in carer. The contract and occupancy
agreement make it clear that it is essential for her work that she lives in. The accommodation
provided is a separate (sic) 2 bedroomed house which is provided rent and bill free apart
fromoil forthe central heating. (notjustaroom inthe house)...

Thisthenis ‘livingaccommodation’. However, the rules around the livingaccommodation
benefitinkind are very complicated, particularly so fora care and supportemployer, and
there are easy mistakes to make.

For a start, livingaccommodationis one of the few benefitsin kind that are applicable to all
employees no matter how much theyearn,i.e.itis alsoreportable and taxable on ‘P9D
employees’ —those earning ata rate of less than £8,500 pa. This thresholdis probably
irrelevant nowadays for many (and certainly will be from April 2016 when the rules will
change) but may still present a consideration forthe employers of low-paid, part time
carers.

There are thenthe ‘job-related’ exemptions to consider. A lay-person may intuitively expect
a ‘live-in’ carertype situation to be job-related, howeveritis ourunderstandingthatitis not
current HMRC practice to accept carers as being covered by an exemption. Forexample,
althoughitcan be the case that accommodationis not taxable when ‘provided foran
employeeifitis necessaryforthe properperformance of the employee's duties that the
employeeshouldresideinit’, inreality HMRC apply some quite strict rules to the types of
employments thatare covered by such an exemption. HMRCsay in theirguidance that in
orderfor the testto be applicable, ithasto be shown that the person hasto live inthat
house ANDNO OTHER inorderto be able todo theirjob. The difficulty, itseem:s, is that
most carers would be able to live in, say, adifferenthouse but one within a certain vicinity,
and still do theirjob, reacting quickly to accidents oremergencies and so on.

There istherefore every likelihood that the carer’s livingaccommodation will be taxableas a
benefitinkind. How the benefit charge arises will depend on a number of factors including
whetherthe propertyisowned orrented, the value of the property, the Gross Rateable
Value, any rent paid by the employee, the official rate of interest, etc. The rules are very
complex. Inactual fact, the resulting calculations are so detailed that we think an
unrepresented employeeis highly unlikely never to make a mistake.

The tax charge onaccommodation does not end with the propertyitself. As we have seen
fromthe earlierquery, the care and supportemployer may well pay otherassociated costs,
for example heatingorlighting bills; orthey may provide the use of furniture and appliances.
Usually expenses are taxed at cost (the NIC position can often be troublesome depending on
the paymentarrangements); whereas the use of furnitureand appliancesis typically taxed
annually at 20% of the cost of the items. Itis useful to note at this stage that evenifa‘job-
related’ exemption were due inrespect of the livingaccommodation, there may stillbe a
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charge on otherservices such as heatand light, furnishings, etc. although the limitis 10% of
the employee’s earnings after making deductions such as any pension contributions that
qualify fortax relief. (This does notapply to council tax, water charges or sewerage charges
which are exempt.)

Bearingall of thisin mind, we can see that this area could be a significant headacheforcare
and supportemployers who find themselves having to complete P11ds or calculate and pay
Class 1A NIC forthe first time. This might lead us to expect that Disability Tax Guide would
be inundated with queries orrepresentations from employers about the complexity or
unfairness of the livingaccommodation rules. Howeverthisis notthe case (eventhe query
inthe previous section was more to do with the accommodation offsetfor National
Minimum Wage purposes). Neither are we seeingany queriesto the LITRG general ‘contact
us’facility from disgruntled care workers with increased tax liabilities, even though P11d
benefitsin kind are renowned for causing problems with P800 underpayments and our
factsheet on P800s is one of the most visited parts of our website.

We thinkan explanation forthisis that care and supportemployers are just completely
unaware that accommodation needs to be considered from atax perspective, meaningfew
are declaring the benefit. Alternatively, they may have afeeling they have to do something,
but may be incorrectly assumingthat any livingaccommodation (and extras) they provide is
‘job-related’ and exempt.

Thisis worrying, although not surprising, based on the standard of guidance in GOV.UK
which simply says:?

‘Accommodation atthe place of work is exempt if:

e youremployees can’t do their work properly withoutit, e.g. agricultural workers
living on farms

e anemployeris usually expected to provide accommodation for people doing that
type of work (e.g. a manager living above a pub, ora vicar looking after a parish)’

It can be seenthatthereisno discussion of the nuances around HMRC's interpretation of
the words ‘properly’ or ‘usually’ —meaning many people will just give them their natural,
ordinary meanings and considertheirsituations covered. Moreover, on the next page 3 it

says ‘You don’tneedtoreport furniture, heating, lighting, maintenancecostsif the

1 http://www.litrg.org.uk/contact-us

2 https://www.gov.uk/expenses-and-benefits-accommodation/whats-exempt

3 https://www.gov.uk/expenses-and-benefits-accommodation/what-to-report-and-pay
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accommodationitselfis exempt (e.g. becauseit’s necessary orusually provided forthe job)’,
whichissimplyincorrect.?

Of course, employers can find the technical information they need on these important topics
in HMRC’s Manuals.? But the material is over 90 pageslong, is not written forthe non-expert
readerand is hard to follow. Similarly, we are not sure that the EmployerHelplineis reallyall
that helpful —when we phoned we were told that livingaccommodation was ‘probably
exempt’ifitwas necessary forthe job® — nothingto suggest that there wasany more to it
and again, leaving quite alot of room for misunderstanding.

As we can see here, there are many reasons why an employer might notdeclare any living
accommodation benefit, evenif they were abletofathom in the first place that they might
have to. Soto the extentthe government would liketo find out how well understood the
rulesare, we would suggestthe answeris ‘not well’ —at least for this constituency of
taxpayers.

This may also leave them unintentionally non-compliantand liable to HMRC enforcement
activity. Thiswe believe is unacceptable and we think that HMRC should commit notto
pursue care and supportemployers forerrors arising where a mistake has been made with
regards to livingaccommodation. In future, we hope thatany new rules are, at the very
least, obvious and readily comprehensible AND come with clearand accurate guidance so as
to preventsuch potential oversights happeningagain.

The case for change

Havingsaid that, we think that the time has come to exemptcarers from living
accommodation charges altogether.

By definition care and support employers are individuals who require assistance from others
inorder to live theirdaily life. They are essentially ‘accidental’ employers, in that they have

1tis worth sayingthatwith regards to GOV.UK in general, we areconcerned about the large degree
to which much of the material has been simplified and abridged —to the extent that some of itis
incomplete or even misleading. Furthermore, even ifthe information cantheoretically befound
somewhere inits deep recesses, the search facility on GOV.UK often sees vastvolumes of search

results returned — cluttered with results of littlerelevance.

2 http://www.hmrc.gov.uk/manuals/eimanual /EIM11300.htm

3 Pleasenote that the voicerecognition system did not recognisethe phrase ‘query about living
accommodation’. Also, if you call the employer helplines,you areasked ifyou are a ‘business, agent
or something else’. We think many careand support employers will beunaware that in this context
'business' means employer andis the correct optionto press even ifthey employ someone
domesticallyintheir home, and do not consider themselves a 'business' —causingreal confusionand
potential for the call to be ended.
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not chosentoset up a business and employ someone; circumstances have forced this
situation onthem. They are not running a business to make a profit, they are often using
money from other parts of Governmentto pay forthe care inthe first place or they are using
theirown moneytodo so.

Moreover, direct payments are being widely promoted by the Government. We therefore
thinkthere isa duty on Governmentto make it as easy as possible forindividuals to pay for
the care they need and so be able to use the schemes putin place to promote independent
living. We acknowledge that they have already taken amuch appreciated step in the right
direction by exempting the benefitthat ariseswhen acare and supportemployer provides
theiremployeewith board and lodging! from 6 April 2016. We would now urge themto go
furtherand bring the position for livingaccommodationinto line with board and lodging.

It seemsto us that adopting the Office of Tax Simplification’s (OTS) finalreport
recommendations? that exempt accommodation should fall into one of the following
categories, would achieve this—byvirtue of the first bullet point:

e thereasonthe employerrequiresthe employee tolive inthe accommodationis
that itis necessarytoenable the employeeto protect buildings, people orassets;
or

e thereasonthe employerrequiresthe employee toliveinthe accommodationis
because the jobrequiresaveryearly startinthe morningor a very late finish at
night; or

e thereasonthe employerrequiresthe employee tolive inthe accommodationisa
result of regulatory require ments.

We also agree that a rule should be adopted that the benefit of the provision of ancillary
servicesistax exemptif the benefit of the accommodationis tax exempt —thisis a common
sense move which, inview of the often small amounts involved, would save considerable
administrative effortall round.

Proceedinginthis mannerwouldlift some of the burden from care and support employers,
bring simplicity and consistency to the system and, last but not least, assist the financial
positions of their carers who may be required to do difficult, emotional and stressful work at
any time of the day or night. They must feel, at times, that being required to live in employer
provided accommodationisaburdenratherthana benefit.

Moreover, ensuring that the most basicaccommodation (which we understand to mean
board and lodging) is taken out of the tax charge entirely—anotherof the OTS’s
recommendations —would (in conjunction with the other measures mentioned above)

1 A corresponding exemption from Class 1ANICs on the board and lodgingwill also beintroduced.

2 https://www.gov.uk/government/publications/review-of-employee-benefits-and-expenses-final-
report
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protect many of the other low paid employees we are concerned with. It cannot be right
that they currently sufferatax charge on accommodation that they probably have not
chosento livein, but have tolive into secure the job in the first place.

LITRG

3 February 2016



