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1 Executive summary 

1.1 The Low Incomes Tax Reform Group (LITRG) welcome the opportunity to comment on the 

draft legislation contained in draft Finance Bill 2013 and the accompanying draft Guidance 

Notes in respect of a statutory residence test (SRT), reforms to ordinary residence and 

overseas workday relief (OWR). 

1.2 Migrants to and from the UK are a mixture of people with varying personal circumstances, 

but a great many are migrant workers and students on low incomes. These are 

unrepresented taxpayers who cannot afford professional fees and for whom sources of tax 

advice are limited or non-existent. 

1.3 We broadly welcome the aim of simplification behind a SRT, the abolition of the concept of 

ordinary residence in most cases, and the revision of the proposed OWR rules. 

1.4 Whilst commenting on the specific proposals, we stress again that it would be far clearer if 

all government rules relating to residence were to follow the same definition as closely as 

possible. The low-income migrant will struggle with rules concerning: their right to live 

and/or work in the UK; tax; social security contributions; entitlement to healthcare; 
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entitlement to benefits; and, very likely, how the UK rules interact with those in their 

country of origin. And all without being able to afford advice. 

1.5 The key for this group is making the SRT as simple and practical as possible. In its current, 

draft form, we do not feel that the legislation fully achieves the objectives of being clear, 

objective and simple to use. 

1.6 The revised proposed rules for OWR are much more objective than the previous ones. It will 

now be available to all non-domiciled individuals coming to the UK, who have not been 

resident in the UK for any of the previous three tax years. LITRG would have preferred to see 

a relief based purely on residence, as the continued involvement of the concept of domicile 

means more complexity. The rule is also potentially discriminatory against domiciled 

individuals. 

1.7 For the full time work abroad (FTWA) rules we welcome the increase in the number of days 

of work in the UK allowed from 20 to 30. This is a very good change, and better than the 

original proposed increase from 20 to 25 days. We are disappointed that the number of 

hours of work that results in a day of work in the UK has been retained at three hours. This 

means that a long journey within the UK paid for by an employer can still result in a day of 

work, and may exclude some individuals from the benefits of FTWA purely because they 

have long journeys to complete within the UK. 

1.8 We reiterate the point that to self-assess their residence status, taxpayers will have to keep 

records. The trouble for many low-income migrants is that they simply will not know that 

they need to keep detailed records of their movements until it is too late. They will then be 

left to make a best possible reconstruction of events, and HM Revenue & Customs (HMRC) 

will need to be reasonable in accepting the taxpayer as honest (supported by ‘Your 

Charter’1). With this in mind it is disappointing that there is no reference to record-keeping 

in the guidance notes. This is particularly worrying as in some cases the taxpayer may find 

they are in the position of having to prove a negative, for example with regards to whether 

or not they have worked for three hours on a particular day in the UK. The concerns LITRG 

raised about record-keeping in this context and how to prove a negative, have not been 

addressed at all either in the legislation or the guidance notes. 

1.9 We are disappointed at the decision to introduce an anti-avoidance rule to counter 

manipulation of the ‘midnight rule’. In LITRG’s view, this introduces further (and 

unnecessary) complexity, since it will not be within most unrepresented taxpayers’ power to 

manipulate this rule. Although the new deeming rule is fairly well targeted at those most 

likely and able to manipulate the midnight rule on purpose, it imposes a further record-

keeping burden on all individuals that may need to consider this rule. 

1.10 LITRG’s concerns about the definition of ‘exceptional circumstances’ have been partially met 

by the guidance and the introduction of the terminology ‘beyond their control’ alongside 

                                                           

1
 http://www.hmrc.gov.uk/charter/index.htm 

http://www.hmrc.gov.uk/charter/index.htm


LITRG response to HMRC consultation: Statutory Residence Test,  

reform of ordinary residence and Overseas Workday Relief  06.02.2013 

    

 - 3 -  

exceptional circumstances and the provision of examples in the guidance notes. There will in 

effect be a reasonableness test, though, and LITRG has concerns about how this will be 

applied in practice. 

1.11 The summary of responses document refers briefly to the online tool, which HM Revenue & 

Customs (HMRC) are continuing to develop. LITRG is pleased to note that the tool will be 

able to provide a ‘definitive answer’, provided the individual has followed the law and 

guidance. LITRG continues to be interested in the development of this tool and hopes that 

its comments about the tool being able to produce a reference number or saveable result 

are taken on board. 

1.12 It is essential that guidance is accessible to all (as HMRC must meet its obligations under 

equality law). There are no specific references to the digitally excluded in the guidance notes 

and LITRG is concerned that all guidance, tools and support should also be accessible by the 

digitally excluded. 

 

2 Introduction 

2.1 About us 

2.1.1 The LITRG is an initiative of the Chartered Institute of Taxation (CIOT) to give a voice to the 

unrepresented. Since 1998 LITRG has been working to improve the policy and processes of 

the tax, tax credits and associated welfare systems for the benefit of those on low incomes. 

Everything we do is aimed at improving the tax and benefits experience of disabled people 

and carers, low income workers, pensioners, migrants and students. 

2.1.2 It is often thought that the tax and financial affairs of those on low incomes are simple. This 

is far from the truth. A combination of complex laws and administrative systems not 

designed with the low income user in mind often make life difficult for those we try to help. 

2.1.3 The CIOT is a charity and the leading professional body in the United Kingdom concerned 

solely with taxation. The CIOT’s primary purpose is to promote education and study of the 

administration and practice of taxation. One of the key aims is to achieve a better, more 

efficient, tax system for all affected by it – taxpayers, advisers and the authorities.  

2.2 General Comments 

2.2.1 Revised draft legislation for a SRT and reforms to ordinary residence and OWR has been 

issued as part of draft Finance Bill 2013 following the consultation that closed on 13 

September 2012.1 This is due to come into force with effect from 6 April 2013. The draft 

                                                           

1
 http://www.hm-treasury.gov.uk/d/condoc_responses_srt_or_summary.pdf The LITRG response can 

be found at: 

http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutor

y%20Residence%20Test%20FINAL.pdf 

http://www.hm-treasury.gov.uk/d/condoc_responses_srt_or_summary.pdf
http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
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legislation has grown in length and remains complex; this means the test still does not fully 

achieve the objectives of being clear, objective and simple to use. For the unrepresented 

taxpayer, the length and complexity of the legislation is likely to cause problems. 

2.2.2 Our CIOT colleagues are also commenting on the draft legislation. Our response focuses on 

low-income aspects. 

2.2.3 Whilst noting that a simpler day-counting approach to residence has been ruled out in the 

current proposals, we would reiterate that we would have preferred to see a much wider 

review of how the UK authorities look at residence and whether there is any scope for 

alignment and simplification across government. We believe that it would have been better 

to devise a system that reflects the modern world and the much greater international 

mobility of low-income people as well as those with greater means. 

2.2.4 Our comments below are given on the basis that such fundamental reform has been ruled 

out. 

 

3 Statutory residence test 

3.1 Full time work abroad 

3.1.1 We welcome the increase from 20 to 30 in the number of days of work allowed in the UK. 

This is a very helpful change for both employees and employers, and better than the original 

proposed increase from 20 to 25 days. 

3.1.2 We note that the number of hours of work that results in a day of work in the UK has been 

retained at three hours. We had originally argued for both the proposed increase to 25 days 

and five hours for day of work; we accept that the increase in the number of days (to 30) 

while retaining the number of hours at three does alleviate this problem to a significant 

degree. Nevertheless, this means that a long journey within the UK paid for by an employer 

can still result in a day of work. 

3.1.3 The concerns LITRG raised about record-keeping in this context and how to prove a negative, 

(ie that you have not carried out three hours or more of work on a particular day) have not 

been addressed at all, either in the legislation or the guidance. LITRG would have hoped to 

see guidance as to how an individual can show that they have not worked more than three 

hours on a particular day and what records HMRC will accept as evidence. It is extremely 

disappointing that this issue has not been addressed and we think this needs to be rectified 

in the final guidance. 

3.2 Full time work in the UK 

3.2.1 We agree that increasing the qualifying period from 9 to 12 months is simpler and more 

consistent, and therefore probably easier for employers to implement. 
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3.3 Manipulation of the midnight rule 

3.3.1 Within the consultation, the suggestion of anti-avoidance rules to counter manipulation of 

the ‘midnight rule’ was made. LITRG was opposed to this, as it was felt that this would 

introduce further complexity and that it would not be within most unrepresented taxpayers’ 

power to manipulate this rule. We would reiterate that the vast majority of migrants, that is, 

those on low and middle incomes, cannot manipulate this rule, because they are bound by 

factors such as public transport timetabling and cost. 

3.3.2 The draft legislation introduces a targeted deeming rule. This only comes into effect once 

the individual has 30 days when they are present in the UK at some point, but they are not 

present at midnight. They must also have been resident in the UK for one or more of the 

previous tax years and have at least three ties for the tax year. 

3.3.3 We suggested that if anti-avoidance rules must be included, one option would be to exempt 

taxpayers below a certain income level from the effect of the anti-avoidance rule – for 

example, non-taxpayers and basic rate taxpayers. This would minimise complications for 

low-income migrants, but it has not been done. Instead, any individual (whether able to 

afford tax advice or not) may potentially have to consider whether or not they are caught 

under these complicated anti-avoidance rules. 

 

4 Ordinary residence 

4.1 Transitional provisions 

4.1.1 We welcome the decision to abolish ordinary residence and retain OWR. 

4.1.2 The result is that the remittance basis will be restricted to individuals who are not domiciled 

in the UK and capital gains tax will depend solely on residence (subject to the temporary 

non-residence rules). 

4.2 Overseas workday relief 

4.2.1 We welcome the decision to develop an alternative policy on OWR, as the test proposed in 

the June 2012 consultation document was subjective and would not have been simple to 

operate. 

4.2.2 The new proposal to offer OWR to all non-domiciled individuals who arrive in the UK having 

been non-resident for the previous three tax years is objective and therefore simpler to 

operate. 

4.2.3 We continue to have concerns that the decision to exclude those who are UK domiciled from 

OWR may be discriminatory. In addition, domicile is a complex concept. As we suggested in 
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our response1 to the June 2012 consultation document, a simpler approach would be to 

allow OWR to all individuals (domiciled and non-domiciled) who arrive in the UK having been 

non-resident for a particular period of time, for example the previous three tax years. 

 

5 Draft legislation 

5.1 General comments 

5.1.1 As we pointed out in our response to the June 2012 consultation document, the structure of 

the test within the legislation is illogical and differs from the guidance.2 This is still the case. 

The guidance discusses the automatic overseas test first, which is sensible, as if this test is 

met, the rest of the legislation can be ignored. In addition the Explanatory Note to the 

legislation reads, “The Schedule determines an individual’s tax residence status by applying 

three tests in order of priority: four automatic overseas tests; four automatic UK tests; and 

the sufficient ties test.”3 The legislation ignores this and deals with the automatic residence 

test first and then the automatic overseas test within this, followed by the sufficient ties 

test. 

5.2 Detailed comments 

Full-time work  

5.2.1 LITRG suggested that it might be discriminatory to exclude part-time workers, as many of the 

rules refer to full-time work (meaning 35 hours or more per week on average). We accept 

that this is a policy decision, and that part-time workers may be able to claim non-resident 

or resident status by following the rest of the rules. It is nevertheless disappointing that full-

time workers can benefit from an automatic relief, whereas part-time workers in otherwise 

similar positions will have to meet further conditions and therefore have more complex tax 

affairs. 

                                                           

1
 Statutory definition of tax residence and reform of ordinary residence – LITRG response (13 

September 2012), para 4.4.1 – 4.4.3, see 

http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutor

y%20Residence%20Test%20FINAL.pdf 

2
 Statutory definition of tax residence and reform of ordinary residence – LITRG response (13 

September 2012), para 5.1.1 – 5.1.2, see 

http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutor

y%20Residence%20Test%20FINAL.pdf 

3
 Statutory residence test – Explanatory Note for Finance Bill 2013 – HM Revenue & Customs and HM 

Treasury (11 December 2012), p. 73 of 1,074, see http://www.hm-

treasury.gov.uk/d/draft_clauses_and_ens_for_finance_bill_2013.pdf 

http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
http://www.hm-treasury.gov.uk/d/draft_clauses_and_ens_for_finance_bill_2013.pdf
http://www.hm-treasury.gov.uk/d/draft_clauses_and_ens_for_finance_bill_2013.pdf
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5.2.2 Given the fact that many people choose to work part-time or are forced to do so, but 

nevertheless move into or out of the UK with their work, this part of the legislation 

disappointingly fails to take account of current patterns of work. In addition, voluntary 

workers without contracts are still not included as workers. 

Country tie 

5.2.3 We welcome the clarification at Sch 1 Part 2 para 35 that the midnight test should be used 

to determine the number of days of presence in a country for the purposes of the country 

tie. 

5.3 Definitions 

5.3.1 We remain concerned about the number of terms within the legislation that require defining 

in order to provide clarity. We are pleased to see that some progress has been made in this 

area following the consultation which closed in September 2012. We comment on the 

guidance document below (paras 6.1 – 6.6). 

Home 

5.3.2 LITRG is pleased to note that some work has been done to improve the definition of ‘home’, 

for example, clarification that it refers to a physical structure. At a conceptual level though, 

the definition in the legislation is still inadequate. This means that in some circumstances the 

taxpayer will not be able to decide where their home is with confidence and clarity. We 

would reiterate the points made in this regard in our consultation response of 13 September 

2012.1 

 

Definition of a day 

5.3.3 On the one hand it is good that days of presence overseas have been clarified as being 

counted on the same basis as days of presence in the UK, that is, according to the midnight 

test. The draft legislation detracts from this clarity by introducing the deeming rule as an 

anti-avoidance measure. Although this is meant to be a targeted measure, it could catch 

anyone who travels into and out of the UK frequently, even if they are on a low income and 

they cannot afford tax advice. 

Exceptional circumstances 

5.3.4 LITRG had concerns about the expression ‘exceptional circumstances beyond P’s control’ and 

in particular, thought that the concepts of ‘circumstances beyond P’s control’ and 

‘exceptional circumstances’ should be kept separate and distinct. For example, a delayed 

                                                           

1
 Statutory definition of tax residence and reform of ordinary residence – LITRG response (13 

September 2012), para 5.3.3 – 5.3.9, see 

http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutor

y%20Residence%20Test%20FINAL.pdf 

http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
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flight might well be beyond P’s control, but it need not necessarily be exceptional – delays 

may be a common occurrence with that particular airline or on that particular route. 

‘Exceptional circumstances or circumstances beyond P’s control’ would have addressed this 

point; but unfortunately there have been no significant changes to the draft legislation. We 

comment on the guidance at paras 6.5-6.6 below. 

 

Work 

5.3.5 There is no adequate definition of ‘work’ within the legislation. For example there is no 

indication of when work commences, such as when you arrive at the office or premises; 

whether lunch-time during a work day counts as work, and whether dealing with emails 

during travel is work. We would also reiterate the points we made in our consultation 

response of 13 September 2012.1 

 

Couples 

5.3.6 It is disappointing to note that the summary of consultation responses does not pick up on 

LITRG’s concerns with regards to the sparse definition of a couple in the legislation.2 For 

example, key issues such as when two people start to live together as husband and wife or 

civil partners and when they separate for the purposes of the SRT have not been addressed; 

nor what it means to be ‘living together as husband and wife’, ie to what extent there have 

to be financial, emotional or other elements of ‘connection’ between the couple. Although it 

is HMRC’s view that they have sufficient experience in dealing with these matters, from tax 

credits case experience, LITRG would question this assertion. 

5.3.7 At the very least, there is a clear need for adequate guidance on what is and what is not 

considered to be a ‘couple’ for the purposes of this test. LITRG’s experience of tax credits 

cases has shown that claimants have not been given guidance which has resulted in them 

misunderstanding whether they should make a joint or single claim, but later tax credits 

compliance officers have reviewed their status and significant overpayments may have been 

incurred. If someone is to self-assess their residence status partly by reference to their 

status as a de facto couple, the rules must be clear and fully explained at the outset. We 

comment on this further at para 6.2 below.  

 

                                                           

1
 Statutory definition of tax residence and reform of ordinary residence – LITRG response (13 

September 2012), para 5.3.17, see 

http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutor

y%20Residence%20Test%20FINAL.pdf 

2
 Statutory definition of tax residence and reform of ordinary residence – LITRG response (13 

September 2012), para 5.3.19 – 5.3.23, see 

http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutor

y%20Residence%20Test%20FINAL.pdf 

http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
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Place to live 

5.3.8 There have been no significant changes to the accommodation tie. In the HM Treasury 

summary of responses document1 it states, “A casual offer by a friend indicating that 

somebody is welcome to stay with them at any time will not create an accommodation tie 

unless the offer would genuinely extend for a stay of at least three months.” Our concern is 

that this leaves a grey area and the potential for HMRC to challenge the taxpayer, meaning 

uncertainty persists in this area. 

5.3.9 We are disappointed that no concessions have been made in light of the concerns raised in 

our consultation response of 13 September 2012, in respect of the definition of a place to 

live and the issue raised in connection with hotels.2 

5.4 Record-keeping 

5.4.1 Record-keeping will be important in enabling an individual to determine their residence 

status for tax purposes under the SRT. We refer to the comments made in our consultation 

response of 13 September 2012.3 We are extremely disappointed that there is no reference 

in the guidance notes to the types of records an individual will need to keep, and how an 

individual can hope to prove a negative (as will be required in certain circumstances). 

5.5 Online self-assessment residence tool 

5.5.1 The summary of responses document refers briefly to the online assessment tool,4 which 

HMRC are continuing to develop. LITRG is pleased to read that the tool will be able to 

provide a ‘definitive answer’, provided the individual has followed the law and guidance. 

                                                           

1
 Statutory definition of tax residence and reform of ordinary residence: summary of responses to the 

June 2012 consultation – HM Treasury (December 2012), para 3.56, see http://www.hm-

treasury.gov.uk/d/consult_responses_statutory_definitions_of_tax_residence_reform_of_ordinary_r

esidence_responses.pdf 

2
 Statutory definition of tax residence and reform of ordinary residence – LITRG response (13 

September 2012), para 5.3.24 – 5.3.28, see 

http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutor

y%20Residence%20Test%20FINAL.pdf 

3
 Statutory definition of tax residence and reform of ordinary residence – LITRG response (13 

September 2012), para 5.4.1 – 5.4.5, see 

http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutor

y%20Residence%20Test%20FINAL.pdf 

4
 Statutory definition of tax residence and reform of ordinary residence: summary of responses to the 

June 2012 consultation – HM Treasury (December 2012), para 3.124 – 3.125, see http://www.hm-

treasury.gov.uk/d/consult_responses_statutory_definitions_of_tax_residence_reform_of_ordinary_r

esidence_responses.pdf 

http://www.hm-treasury.gov.uk/d/consult_responses_statutory_definitions_of_tax_residence_reform_of_ordinary_residence_responses.pdf
http://www.hm-treasury.gov.uk/d/consult_responses_statutory_definitions_of_tax_residence_reform_of_ordinary_residence_responses.pdf
http://www.hm-treasury.gov.uk/d/consult_responses_statutory_definitions_of_tax_residence_reform_of_ordinary_residence_responses.pdf
http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
http://www.hm-treasury.gov.uk/d/consult_responses_statutory_definitions_of_tax_residence_reform_of_ordinary_residence_responses.pdf
http://www.hm-treasury.gov.uk/d/consult_responses_statutory_definitions_of_tax_residence_reform_of_ordinary_residence_responses.pdf
http://www.hm-treasury.gov.uk/d/consult_responses_statutory_definitions_of_tax_residence_reform_of_ordinary_residence_responses.pdf
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Nevertheless, LITRG remains concerned as to how an unrepresented individual will be able 

to use the tool effectively, given that certain areas of the legislation remain complex and 

open to interpretation. 

5.5.2 LITRG continues to be interested in the development of this tool and hopes that its previous 

comments about the tool being able to produce a reference number or saveable result are 

taken on board.1 

5.6 Impact Assessment 

5.6.1 Comments on equality impacts such as part-time workers and the need to provide guidance 

which is accessible to all (including those who are ‘digitally excluded’ for various reasons) 

have been made throughout the text above. We do not repeat them here, but again 

emphasise that it is imperative to make reasonable adjustments so that people with 

protected characteristics under the Equality Act 2010 are properly catered for in the design 

and implementation of the new rules and HMRC accompanying guidance. 

 

6 Draft Guidance Notes 

6.1 We would make an initial point that at 55 pages in length for the SRT and an additional eight 

pages for OWR, the draft guidance notes are of a considerable length. This suggests that the 

draft legislation does not fully meet the aims of being clear, objective and simple to use. 

 

Couple status 

6.2 We refer to paras 5.3.6 and 5.3.7 above. The guidance in respect of people living together as 

husband and wife or civil partners is inadequate. There is a brief explanation of the term 

“separated”. This is perhaps reasonable for those who are married or in a civil partnership, 

but the phrase “in circumstances where the separation is likely to be permanent” fails to 

bring certainty to those not married or in a civil partnership.2 There is no guidance as to 

what constitutes a couple living together as husband and wife or civil partners. Given that 

other parts of the tax system such as the High Income Child Benefit Charge also focus on the 

existence of households, there needs to be clear and consistent guidance in this area. 

 

                                                           

1
 Statutory definition of tax residence and reform of ordinary residence – LITRG response (13 

September 2012), para 5.6.1 – 5.6.6, see 

http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutor

y%20Residence%20Test%20FINAL.pdf 

2
 Guidance Note: Statutory Residence Test (SRT) – HM Revenue and Customs (18 December 2012), 

para 104 - 106, see http://www.hmrc.gov.uk/budget-updates/11dec12/stat-res-test-note.pdf 

http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
http://www.litrg.org.uk/Resources/LITRG/Documents/2012/09/120913_LITRG%20Response_Statutory%20Residence%20Test%20FINAL.pdf
http://www.hmrc.gov.uk/budget-updates/11dec12/stat-res-test-note.pdf
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Home 

6.3 LITRG is pleased to note that some work has been done to improve the definition of ‘home’, 

for example, clarification that it refers to a physical structure. It is disappointing that even 

the guidance fails to provide definitive clarification on the more conceptual point. Whether 

or not a place is someone’s home will be dependent on the facts, open to enquiry and 

subject to a reasonableness test.1 Unfortunately, this does not provide the clarity and 

certainty that the statutory residence test was meant to bring. 

 

Accommodation 

6.4 The guidance in relation to the accommodation tie is too vague. There is a dependence on 

particular facts and circumstances, and a subjective reference to the idea of transience by 

comparison with the permanence of a home.2 This means the accommodation tie is not 

objective or simple to use. 

 

Exceptional circumstances  

6.5 As noted at para 5.3.4 above, LITRG had concerns about the definition of ‘exceptional 

circumstances’ and in particular, thought that this should be widened to clearly include any 

circumstances beyond the control of the individual. The guidance appears to suggest that 

these concerns may be alleviated to some degree. Although the circumstances are still 

referred to as ‘exceptional circumstance beyond their control’, the guidance goes on to say 

this will apply where there is ‘no choice’ and the situation is ‘beyond the individual’s 

control’.3 We maintain that it would be preferable for the legislation to be clear that if 

circumstances are beyond a person’s control, keeping them in the UK, they need not be 

‘exceptional’ in nature. In effect, we are saying there should be two separate arms to this 

part of the legislation – one which covers exceptional circumstances (such as attending to a 

seriously ill relative) and another which covers circumstances beyond a person’s control 

(such as travel delays from adverse weather conditions which might be far from 

‘exceptional’ – for example if travelling to the Highlands of Scotland in the winter months!).  

6.6 We welcome the use of examples in this part of the guidance, and the decision to not be 

prescriptive regarding the type of events that will fall into the exceptional circumstances 

                                                           

1
 Guidance Note: Statutory Residence Test (SRT) – HM Revenue & Customs (18 December 2012), 

Annex A para A2 – A3, see http://www.hmrc.gov.uk/budget-updates/11dec12/stat-res-test-note.pdf 

2
 Guidance Note: Statutory Residence Test (SRT) – HM Revenue & Customs (18 December 2012), 

Annex A para A25 – A27, see http://www.hmrc.gov.uk/budget-updates/11dec12/stat-res-test-

note.pdf 

3
 Guidance Note: Statutory Residence Test (SRT) – HM Revenue & Customs (18 December 2012), 

Annex B para B6 – B7, see http://www.hmrc.gov.uk/budget-updates/11dec12/stat-res-test-note.pdf 

http://www.hmrc.gov.uk/budget-updates/11dec12/stat-res-test-note.pdf
http://www.hmrc.gov.uk/budget-updates/11dec12/stat-res-test-note.pdf
http://www.hmrc.gov.uk/budget-updates/11dec12/stat-res-test-note.pdf
http://www.hmrc.gov.uk/budget-updates/11dec12/stat-res-test-note.pdf
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category, but we continue to have concerns about how this text will be interpreted in 

practice. Although in this case subjectivity is perhaps unavoidable, it is not ideal to have to 

rely on a reasonableness test. 

 

LITRG 

6 February 2013 


